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The final Office Action dated February 18, 2010 rejected claims 1, 2, 4, 10-16, 21, 31, 32 
and 34-36 under 35 U.S.C. §103(a) as being unpatentable over U.S. Patent No. 6,136,003 to Van 
Hoeck et al. in view of U.S. Patent Publication No. 2001/0020168 to Hermann et al., rejected 
claims 3 and 5 under 35 U.S.C. § 103(a) as being unpatentable over the Van Hoeck/Hermann 
combination in further view of U.S. Patent No. 6,238,396 to Lombardo, and rejected claims 7, 8, 
17, 18, 33, 37 and 38 under 35 U.S.C. §103(a) as being unpatentable over the Van 
Hoeck/Hermann combination in further view of U.S. Patent No. 5,980,523 to Jackson. 

Independent claim 1 recites, among other elements and features, "a second hook . . . 
comprising a second internal surface having a curved portion including a raised ridge extending 
along said curved portion in a direction from the first end to the second end . . . ." Van Hoeck 
discloses a connector 20 including a pair of oppositely positioned engaging portions 25, 26, each 
of which includes a receptacle 36 and a fixation surface 33. The final Office Action 
acknowledges that Van Hoeck fails to disclose a ridge extending along a curved portion, but 
asserts that Hermann discloses this feature and that "[i]t would have been obvious ... to modify 
the device of Hoeck et al. with a ridge extending along the curved portion ... in order to 
diminish the friction between the rod and the hook." ( See pg. 3, 11. 3-4 and pg. 4, 11. 1-6). 

Hermann discloses a hook 12 that includes a hook element 16 and a shackle element 18. 
The shackle element 18 includes a groove with a groove bottom 18.1 and two lateral walls 18.2, 
18.3. (See If [0042]). The shackle element 18 is formed by drilling a bore through a piece, and 
then milling a slit extending from the bore to form the lateral walls 18.2, 18.3. ( See [0045]). 
Additionally, between drilling the bore and milling the slit, a plurality of rills 1 9 are machined 
along the surface of the bore. ( See f [0046]). As would be appreciated by those skilled in the art, 
the rills 19 are recessed within the internal surface of the bore. Indeed, Figure 2E of Hermann 
clearly illustrates this arrangement. Despite this arrangement, the final Office Action asserts that 
"[t]he rills in the final machined device are raised relative to the base of the device. The process 
by which the ridges are formed do not negate them form [sic] being raised ridges relative to the 
bottom of the channel". ( See pg. 6). The Appellant respectfully traverses these assertions. 
Notably, the rills 19 extend into the groove base 18.1 of the shackle element 18, and are not 
raised relative to the groove bottom 18.1. Moreover, machining the rills 1 9 into the groove 
bottom 18.1 clearly prevents the rills from being raised relative to the groove bottom 18.1. 
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Hermann is also replete with indications which teach that the rills 19 are not raised 
relative to the groove bottom 18.1. For example, Hermann indicates that the rills 1 9 eliminate or 
diminish friction between the shackle element 18 and the rod 10. ( See % [0046]). As would be 
appreciated by those skilled in the art, if the rills 1 9 were raised they would increase friction 
between the shackle element 1 8 and the rod 1 0, not reduce friction as specifically taught by 
Hermann. In discussing related prior art, Hermann indicates that the creation of abrasion 
particles between a rod and a connecting member can be problematic and must be prevented . 
(See ff [0006]-[0008]). As would be appreciated by those skilled in the art, having the rills 19 
raised relative to the groove bottom 18.1 would likely create abrasion particles between the rod 
10 and the shackle element 18, which would not prevent the creation of abrasion particles, as 
specifically taught by Hermann. Additionally, Hermann indicates that the shackle element 1 8 
provides a clamping force that acts along a considerable surface "so that large point-like stresses 
which might lead to fissures are avoided". ( See ^ [0016]). Once again, this aspect of the shackle 
element 18 undermines any notion that the rills 19 are raised relative to the groove bottom 18.1 
since such an arrangement would create point-like stresses. Accordingly, Hermann clearly does 
not disclose a raised ridge. The subject matter of independent claim 1, as whole, is not 
accounted for by the Van Hoeck/Hermann combination, and independent claim 1 is submitted to 
be patentable for at least this reason. 

Independent claim 1 3 recites, among other elements and features, "a second hook . . . 
comprising a second internal surface wherein the second internal surface curves both in a first 
direction from the shaft to the second end and in a second direction oblique to the first direction, 
wherein said curves in said first and second directions are overlapping and intersecting . . . ." 
With regard to this arrangement, the final Office Action provides an enlarged image of Figure 2E 
of Hermann and asserts that the rills 1 9 include first and second surfaces that converge at a ridge, 
and that the first and second surfaces are curved with respect to the curve of the channel and are 
oblique based on their angle of approach to the ridge. ( See pg. 7). The Appellant respectfully 
traverses these assertions. The apparatus of independent claim 13 includes a single surface that 
curves in two directions. The groove bottom 18.1 of the shackle element 18 is curved, at most, 
in a single direction. Similarly, the rills 19 formed in the groove bottom 18.1 also curve in this 
single direction. Moreover, the first and second surfaces illustrated on pg. 4 of the final Office 
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Action are linear , and do not curve in a second direction, let alone a direction that is oblique to 
the single direction in which the groove bottom 18.1 curves. Accordingly, the subject matter of 
independent claim 1 3 has not been accounted for, and independent claim 1 3 is therefore 
submitted to be patentable over the cited references. 

Independent claim 33 recites, among other features and elements, "wherein said first 
elongated support rod is locked in contact with said first internal surface of said first hook 
portion, and said second elongated support rod is locked in contact with said saddle, said first 
elongated support rod and said second elongated support rod being non-parallel". The final 
Office Action acknowledges that the Van Hoeck/Hermann combination does not disclose this 
arrangement, but asserts that Jackson discloses a system where the spinal rods are positioned to 
lie non-parallel to each other and not in the same plane, and that it would have been obvious "to 
have constructed the device of Hoeck et al with the spinal rods being positioned to lie non- 
parallel and non-planar to one another". (See pg. 6, 11. 10-13). Jackson discloses a variety of 
transverse connectors "which can accommodate variations in the divergence and skew of the 
spinal rods". (See Abstract). For example, one connection system 1 includes a base connector 10 
that has a cylindrical bore 13 and a boss 14 in communication with the bore 13. The system 1 
also includes a hooked rotating connector 32 having an end that may be positioned in the bore 13 
such that the connector 32 is rotationally and axially movable relative to the base connector 10. 
( See col. 5, 11. 4-12). Moreover, Jackson teaches that rotational and axial movement of the 
connector 32 relative to the connector 10 facilitates use of the system 1 with spinal rods that are 
skewed relative to one another, as illustrated in Figs. 4 and 25. ( See col. 5, 11. 37-46). 

The arrangement of the multi-component system 52 illustrated in Figure 2 of Jackson is 
necessary for its use with non-parallel spinal rods. Thus, in order to achieve the arrangement 
described in Jackson, where the spinal rods 2 and 3 are non-parallel or skewed relative to one 
another, the Van Hoeck device would have to be modified to include multiple components that 
are rotationally and/or axially movable relative to one another. In contrast to this arrangement, 
the apparatus of independent claim 33 includes a one-piece connector that includes no internal 
cavity. Similarly, if those skilled in the art were to modify the connector 20 of Van Hoeck in 
view of Jackson to facilitate its use with spinal rods that are positioned to lie non-parallel with 
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each other, they would not arrive at the apparatus recited in independent claim 33. Instead, a 
multi-piece connector that includes at least one internal cavity would be provided. 

Notwithstanding the foregoing, the final Office Action asserts that Jackson "teaches 
making a connector to enable a non-parallel alignment [but] does not necessarily lead to a multi- 
part connector. The Van Hoeck connector can be bent to be non-parallel and enable the teaching 
of Jackson to form a non-parallel connector". ( See pg. 7). These assertions are respectfully 
traversed. As an initial matter, while Jackson may arguably generally disclose connectors that 
accommodate non-parallel rods, it does not disclose any embodiment of a connector for doing so 
that does not include multiple components. Indeed, Jackson appears to disclose a preference for 
multi-component connectors so variations in the alignment of the rods will be readily permitted. 
( See col. 1, 11. 33-36). Likewise, the teachings of Jackson only lead to the use of multi- 
component connectors in order to accommodate non-parallel rods. As a corollary, the teachings 
of Jackson have been improperly overstated in the final Office Action, and modifying Van 
Hoeck in order to accommodate non-parallel rods in view of Jackson would clearly not involve a 
one-piece connector, as specifically recited in independent claim 33. 

Jackson also appears to teach that straight connectors cannot be bent to the most suitable 
configuration for joining rods that are not parallel ( see col. 1, 11. 20-29), which clearly 
undermines and is incongruent with any notion that the Van Hoeck connector can be bent in the 
manner asserted in the final Office Action. Similarly, the final Office Action has not provided 
any support for its assertion that the Van Hoeck connector can be bent to a non-parallel 
configuration to enable the broad teaching of Jackson without relying on multiple components. 
The Applicant therefore submits that this assertion has been made in error and fails to establish a 
prima facie case of obviousness of independent claim 33. Accordingly, independent claim 33 is 
submitted to be patentable over the cited references. 

In summary, the Appellant submits that a prima facie case of obviousness has not been 
established with respect to the independent claims 1,13 and 33 in the subject application. 




Brad A. Schepers, 
Reg. No. 45,431 
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